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Executive Summary of Proposals and Recommendation 
 
Call In 
 
This application has been brought to the Planning Committee at the request of Councillor Clarke 
on the basis that the original plans have not been adhered to and that alterations made to the 
land levels and provision of the raised patio will result in detrimental impacts to residential 
amenities, particularly in relation to overlooking. 
 
Proposal 
 
This is an application under Section 73 of the Town and Country Planning Act to "vary" 
conditions 2, 3, 4, 6 and 8 of 18/00413/FUL for the erection of a detached dwelling with 
associated off-street parking at 210 Battram Road, Ellistown which was approved on the 27th 
June 2018. The variation seeks to retain alterations to the appearance and height of the 
dwelling as well as proposing the installation of render to the dwelling, the provision of a raised 
patio with screening, amendments to the finished floor and ground levels to suit site topography, 
construction of a raised platform with access steps and retaining wall and amendments to 
boundary fencing. 
 
Consultations 
 
Seven objections have been received from third parties with no representation received to date, 
from Ibstock Parish Council. No other statutory consultees were required to be consulted on the 
application. 
 
Planning Policy 
 
The application site lies outside Limits to Development, as defined in the adopted North West 
Leicestershire Local Plan. 
 
Conclusion 
 
The principle of the development has already been assessed to be acceptable in the approval of 
planning application reference 18/00413/FUL. The key issues with regards to this application 
are: 
 
- The impacts to residential amenities as a result of the proposed works; 
- The impacts to the design of the dwelling and character and appearance of the 

streetscape as a result of the proposed works; and 
- Highway safety. 
 
The report below assess these details, and Officers are of the opinion that the details are 
acceptable. The proposals meet the requirements of relevant Local Plan policies, the adopted 
Good Design for North West Leicestershire SPD, and the National Planning Policy Framework 
(NPPF). 
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RECOMMENDATION - PERMIT SUBJECT TO CONDITIONS. 
 
Members are advised that the above is a summary of the proposals and key issues 
contained in the main report below which provides full details of all consultation 
responses, planning policies and the Officer's assessment, and Members are advised 
that this summary should be read in conjunction with the detailed report. 
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Main Report 
 
1. Proposals and Background  
 
This is an application under Section 73 of the Town and Country Planning Act to "vary" 
conditions 2, 3, 4, 6 and 8 of 18/00413/FUL for the erection of a detached dwelling with 
associated off-street parking at 210 Battram Road, Ellistown which was approved on the 27th 
June 2018.  
 
Section 73 relates to development of land without complying with conditions subject to which a 
previous planning permission was granted. The Council in considering this application, is only 
entitled to consider the question of the conditions subject to which planning permission should 
be granted. Conditions 2, 3, 4, 6 and 8 which the applicant wishes to vary are associated with 
the following matters: 
 
Condition 2 
Approved Plans. 
 
Condition 3 
External Materials and Design Finishes. 
 
Condition 4 
Hard and Soft Landscaping. 
 
Condition 6 
Boundary Treatments. 
 
Condition 8 
Finished Floor and Ground Levels. 
 
With regards to the amendments to the elevations of the dwelling the application would seek to 
retain the following changes: 
 
South-Eastern (Front) Elevation 
 
- Reduction in height of ground floor window serving a study/playroom; 
 
South-Western (Side) Elevation 
 
- Removal of window at ground floor level in single storey rear projection serving an open 

plan family/kitchen/dining area; 
- Insertion of window at first floor level serving a master bedroom; 
 
North-Western (Rear) Elevation 
 
- Reduction in height of first floor windows serving a master bedroom and fourth bedroom; 
- Insertion of two roof lights in main roof slope serving an attic storage area; 
- Insertion of two roof lights in single storey rear projection roof slope serving an open plan 

family/kitchen/dining area; and 
- Removal of window at ground floor level serving an open plan family/kitchen/dining area. 
 
North-Eastern (Side) Elevation 
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- Insertion of window in end gable (facing towards no. 208 Battram Road) serving an attic 

storage area. 
 
It is also the case that as a result of the provision of a steeper roof pitch the overall height of the 
dwelling has been increased by 0.54 metres and eaves height also being increased, by 0.25 
metres, in comparison to the originally approved scheme. 
 
As part of the application, permission is sought to wholly render the property, with the render 
being coloured 'Mouse Grey', and remove a partly constructed brickwork element adjacent to 
the single storey rear projection. 
 
It is also proposed, as part of the application, that a raised patio would be created to the rear of 
the property which would be provided with screening along with amendments to the ground 
levels, which have been raised without consent in an area immediately outside the dwelling. A 
raised platform, supported by a retaining wall, with access steps from a utility door to the rear 
garden along with amendments to the boundary treatments are also proposed. 
 
During the course of the application, and following a site visit, amended plans have been 
submitted to address discrepancies and re-consultation undertaken. These plans, as well as 
other information associated with the application, can be viewed on the Council's website. 
 
Application reference 19/01972/VCI for the variation of conditions 3 and 4 of planning 
permission 18/00413/FUL to allow changes to the approved materials and to allow for the 
provision of a raised patio area was withdrawn on the 14th October 2020. 
 
2.  Publicity 
 
6 neighbours notified. 
Site Notice displayed 15 January 2021. 
 
3. Summary of Consultations and Representations Received 
 
The following summary of representations is provided. All responses from statutory consultees 
and third parties are available to view in full on the Council's website. 
 
Statutory Consultees 
 
A representation from Ibstock Parish Council has not been received to date. 
 
Third Party Representations 
 
Seven representations have been received from third parties objecting to the application with 
the comments raised summarised as follows: 
 
Residential Amenities 
 
- Ground levels have been raised at the rear which results in detriment to the amenities of 

neighbouring properties as a result of overlooking impacts. 
- The provision of the raised patio results in overlooking onto neighbouring gardens as 

well as into neighbouring properties which results in detriment to residential amenities. 
- The provision of the screening to the raised patio will result in overbearing and 
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overshadowing impacts to neighbouring properties and would be contrary to the 
guidance within the Council's Good Design SPD. 

- The insertion of an additional window in the side elevation of the dwelling will result in an 
adverse overlooking impact including a perceived impact of overlooking. 

 
Design and Impacts on the Visual Amenities of the Streetscape 
 
- The proposed dwelling is of detriment to the visual amenities of the streetscape. 
- The use of render is a means of hiding the poor construction work and is out of keeping 

with the streetscape where dwellings are of predominately red brick construction. 
- The proposed dwelling is poorly constructed and should be demolished and rebuilt. 
 
Highway Safety 
 
- The number of bedrooms in the property have increased and amendments to the 

dwelling have reduced the availability of parking to the frontage. On this basis there is 
insufficient off-street parking. There is already insufficient off-street parking on Battram 
Road and this issue would be exacerbated. 

- The use of the premises, or number of occupants, should be restricted so as to ensure 
sufficient off-street parking is available. 

 
Other Matters 
 
- An appropriate scheme of soft landscaping needs to be approved. 
- Part of the proposed boundary treatment is outside of the boundaries of the original 

application site. 
- Land ownership details are not clear. 
- The development will result in land stability issues due to the previous dwelling being 

demolished following subsidence. 
- The development will result in impacts on the structural stability of neighbouring 

properties. 
- I will not be able to maintain my property as a result of the provision of the retaining wall. 
- There will be a drainage issue in the gap between the retaining wall and the side 

elevation of my property where the damp proof course is situated. 
- The applicant has not complied with the Party Wall Act. 
- The developer should be made to adhere to the plans originally approved rather than 

being allowed to amend the scheme.  
- The proposed development will impact on the value of my property. 
- The raising of the land will result in flooding impacts from surface water runoff. 
- The original permission has not been implemented lawfully as condition 8 of the original 

permission was not fully discharged in relation to finished ground levels. 
 
 
 
 
4. Relevant Planning Policy 
 
National Policies 
 
National Planning Policy Framework (2019) 
 
The following sections of the NPPF are considered relevant to the determination of this 
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application: 
 
Paragraphs 8 and 10 (Achieving sustainable development); 
Paragraphs 11 and 12 (Presumption in favour of sustainable development); 
Paragraphs 38, 39, 40, 41, 42, 44 and 47 (Decision-making); 
Paragraphs 54 and 55 (Planning conditions and obligations); 
Paragraphs 59, 60, 61, 68, 73, 74 and 76 (Delivering a sufficient supply of homes); 
Paragraphs 105, 106, 108, 109 and 110 (Promoting sustainable transport); 
Paragraphs 117, 118, 122 and 123 (Making effective use of land); 
Paragraphs 124, 126, 127 and 130 (Achieving well-designed places); 
Paragraph 163 (Meeting the challenge of climate change, flooding and coastal change); and 
Paragraphs 170, 175, 178, 179 and 180 (Conserving and enhancing the natural environment). 
 
Adopted North West Leicestershire Local Plan (2021) 
 
The following policies of the adopted local plan are consistent with the policies of the NPPF and 
should be afforded full weight in the determination of this application:  
 
Policy S1 - Future Housing and Economic Development Needs; 
Policy S2 - Settlement Hierarchy; 
Policy S3 - Countryside; 
Policy D1 - Design of New Development; 
Policy D2 - Amenity; 
Policy IF4 - Transport Infrastructure and New Development; 
Policy IF7 - Parking Provision and New Development; 
Policy En1 - Nature Conservation; 
Policy En3 - The National Forest; 
Policy En6 - Land and Air Quality; 
Policy Cc2 - Water - Flood Risk; and 
Policy Cc3 - Water - Sustainable Drainage Systems. 
 
Other Policies 
 
National Planning Practice Guidance. 
Good Design for North West Leicestershire Supplementary Planning Document - April 2017. 
Leicestershire Highways Design Guide (Leicestershire County Council). 
Circular 06/05 (Biodiversity and Geological Conservation - Statutory Obligations and Their 
Impact Within The Planning System). 
 
 
5. Assessment 
 
Principle of Development 
 
The principle of the proposed development has already been established by the previous 
planning permission (18/00413/FUL). 
 
In this circumstance the only matters for consideration are whether the amendments to the 
design and external materials of dwelling, surfacing and boundary treatments around the 
dwelling and finished floor and ground levels of the dwelling (including the provision of a raised 
patio) are acceptable in respect of the impacts to residential amenity, the character and 
appearance of the streetscape and approach to design of the development. 
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Residential Amenity 
 
In the consideration of application reference 18/00413/FUL the Officer report outlined that the 
properties most immediately impacted on as a result of the development would be no's. 208 and 
212 Battram Road which are situated to the north-east and south-west of the site, respectively.  
 
The conclusions within the Officer report was that by virtue of the positioning and scale of the 
dwelling no adverse overbearing, overshadowing or overlooking would arise and therefore the 
development was deemed to comply with Policy D2 of the adopted Local Plan. 
 
A condition (no. 8) was imposed on the original permission (18/00413/FUL) which required 
details of the finished floor and ground levels to be approved. This was to ensure that the 
development took the form envisaged by the Local Planning Authority as well as in the interests 
of preserving residential amenities. 
 
The information submitted to discharge the terms of condition 8 specified that the finished floor 
level would be 158.31 Above Ordnance Datum (AOD) which was consistent with that of no. 208 
Battram Road, but higher than that of no. 212 Battram Road. Such a finished floor level was 
approved but as no information was submitted to discharge finished ground levels the Officer 
correspondence confirming the discharge of condition 8 outlined that no alterations to the 
ground levels should be undertaken. Such existing ground levels were as denoted on the 
topographical survey, which accompanied the discharge of condition 8.  
 
During the construction of the dwelling it was brought to the attention of the District Council that 
the development was not being undertaken in accordance with the approved plans and that land 
levels on the site had been raised, this matter was investigated by the District Council's 
Planning Enforcement Team (reference E/18/00447/NIAWAP). The conclusions of the 
Enforcement investigation were that the development was not being undertaken in accordance 
with the approved plans associated with the original decision (18/00413/FUL) and as such the 
applicant was requested to submit an application to regularise matters in respect of the 
development on the site. 
 
Application reference 19/01972/VCI was submitted initially to regularise the situation but given 
the inaccuracies which remained with the plans, as well as the fact that the application did not 
cover all the discrepancies, this application was withdrawn. 
 
Raised Patio and Associated Screening 
 
The application now under consideration (21/00028/VCI) proposes the provision of a raised 
patio area, covering a ground area of 19.76 square metres, which would be situated 
immediately outside the single storey rear projection (containing a family room). This raised 
patio area would have a level which would be 157.55 metres AOD (which would be 0.75 metres 
below the finished floor level of the dwelling - now stated to be 158.30) and would be provided 
with screening to a height of 1.75 metres with such screening being positioned on top of a 
retaining wall of 0.6 metres in height (i.e. the total height of the screen and retaining wall would 
be 2.35 metres). Such screening would be provided to all boundaries of the raised patio, with 
the exception of the gap on the north-western boundary where steps would be provided down to 
the garden, so as to prevent views being established towards no's. 208 and 212 Battram Road 
from users of the raised patio. The garden level, when stepping down from the raised patio, 
would be 157.25 metres AOD (i.e. 1.05 metres below the finished floor level and 0.30 metres 
below the level of the raised patio).  
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It is considered that the level of the patio and height of the screening provided would prevent an 
adverse overlooking impact towards no's. 208 and 212 Battram Road when occupants of the 
dwelling are using the raised patio should they be standing or sitting. It is, however, the case 
that the precise details of the means of screening are not known at this time and consequently a 
condition would be imposed on any planning permission granted so that such details can be 
appropriately considered. The condition would also require such screening to be provided prior 
to the first use of the raised patio and subsequently retained in perpetuity so as to ensure no 
adverse overlooking impact arises in the future. A condition could also be imposed which 
prevents the raising of the level of the raised patio. 
 
Objections have been raised in relation to the overlooking impact from an occupant of the 
dwelling stepping out of the family room and down to the raised patio, given that the overall 
height of the screening would only be 1.6 metres above the finished floor level of the dwelling. 
Whilst acknowledging these objections it is considered that any overlooking, in this respect, 
would be momentarily as someone exits the property to the raised patio and would not be 
materially different to the view established should the raised patio (and its associated screening) 
not be proposed, given the height of the finished floor level. On the basis of the momentary 
nature of any overlooking it is considered that this would not impact on the amenities of 
neighbouring properties to justify a refusal of the application. 
 
Objections have also been raised in relation to the projection of the raised patio and the overall 
height of the screening resulting in adverse overbearing and overshadowing impacts to the 
amenities of neighbouring properties. The raised patio, and its associated screening, would be 
set around 0.8 metres from the boundary with no. 208 and around 2.6 metres from the boundary 
with no. 212 with ground floor level patio doors (serving a kitchen/dining/sitting room) in the 
north-western (rear) elevation of no. 212 being the closest habitable room opening to the 
boundary with the dwelling. No ground floor windows are present in the part of the north-
western (rear) elevation of no. 208 which is adjacent to the boundary with the dwelling. 
 
As is identified above the overall height of the screening (comprising the retaining wall and 
screen) would be 2.35 metres with the raised patio projecting 4.39 metres beyond the single 
storey projection on the north-western (rear) elevation of no. 210. Based on the proposed level 
of the patio the screening would have an overall height of 159.9 metres AOD which would be 
2.29 metres higher than the finished floor level of no. 210 and 2.84 metres higher than the 
garden level to the immediate rear of the dwelling. It is, however, the case that a 2 metre high 
close boarded fence would be provided to the shared boundary between no's. 210 and 212 
which, based on the proposed ground level (157.25 metres AOD), would have an overall height 
of 159.25 metres AOD.  
 
No. 212 is situated to the south-west of the dwelling and consequently no adverse 
overshadowing impacts would arise as a result of the provision of the screening to the raised 
patio. It is also considered that any overbearing impacts would not be sufficiently detrimental, so 
as to warrant a refusal of the application, given that the overall height of the screening would 
only be 0.65 metres higher than the height of the proposed boundary fence, the screening 
would not be positioned immediately adjacent to the shared boundary and the proposal would 
not be dominant along the shared boundary given the length of garden available to no. 212. 
 
Regard is also given to the fact that permitted development rights were not removed as part of 
the consent granted under the original application (18/00413/FUL). Consequently, once the 
property was completed and occupied a single storey extension covering a similar area to that 
of the raised patio (the projection would have been limited to 4 metres) could have been 
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constructed with an eaves height of 3 metres and overall height of 4 metres, as a form of 
permitted development without planning permission being required. Such an extension would 
have a greater impact than that of the screening to the raised patio and consequently provides 
further justification as to why a refusal of the application on an overbearing impact could not be 
substantiated.  
 
The land levels at no. 208 are largely consistent with those on the application site, if not slightly 
higher, and whilst no. 208 would be to the north-east of the dwelling it is considered that for the 
reasons identified above any overshadowing or overbearing impacts would not be so adverse 
so as to justify a refusal of the application. 
 
In terms of the comments raised in relation to the 'forty five degree rule', as is identified in figure 
15 and paragraph 13.7 on page 65 of the Council's adopted Good Design Supplementary 
Planning Document (SPD), it is considered that such ruling is more specific to extensions 
(rather than the screening to a raised patio) with it being stated that "new development…should 
not normally project beyond a 45 degree line." Whilst the extent of the screening would impact 
on a 45 degree line taken from the centre of the patio doors in the north-western (rear) elevation 
of no. 212 it is considered that the conflict with the guidance of the Council's adopted Good 
Design SPD would not warrant the application being refused due to the 'permitted development' 
position identified above. 
 
Alteration to Land Levels 
 
Where the land levels have been raised, which are predominately between the boundary with 
no. 212 Battram Road and what would be the south-western boundary of the raised patio and 
the south-western (side) elevation of the dwelling, it is intended that these would be reduced to 
a level of 157.25 metres AOD with the garden levels then being maintained at their existing 
levels which results in the garden sloping downwards to the north-western site boundary. 
 
As is outlined above whilst finished ground levels were not approved as part of the discharge of 
condition 8 of 18/00413/FUL a topographical survey was submitted which identified existing 
levels prior to the development being undertaken. In the area where the land levels would be 
reduced the topographical survey identifies levels of between 157.31 to 157.35 metres AOD 
with the proposed land levels beyond the area of the proposed raised patio than being 
consistent with the existing levels shown on the topographical survey.  
 
A topographical survey of land associated with no. 212 Battram Road has also been provided 
as part of a representation received and this identifies that the land levels on the patio to the 
immediate rear of no. 212 would be 157.28 metres AOD which then steps down to a garden 
level of 157.06 metres AOD adjacent to the patio.  
 
As part of the proposed development a fence to a height of 2 metres would be provided along 
the shared boundary between the dwelling and no's. 208 and 212 and on the basis of the 
proposed ground level this fence would have an overall height of 159.25 metres AOD.  
 
On the basis that the proposed ground level would be lower than the existing level prior to the 
development commencing it is considered that such a level, when combined with the provision 
of the 2 metre high fencing, would be sufficient in ensuring that no adverse overlooking impacts 
would occur. 
 
Given the issues which have been experienced as a result of the raising of the land levels it is 
considered reasonable to impose a condition on any permission granted which would prevent 
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the raising of land levels and which removes permitted development rights for the provision of 
an outbuilding or raised terrace/patio within the curtilage of the dwelling. 
 
Other Works 
 
In terms of the amendments to the elevations of the dwelling it is considered that the removal of 
the ground floor windows (serving an open plan/family/kitchen/dining area) in the south-western 
(side) and north-western (rear) elevations would be of benefit to the amenities of the 
neighbouring properties, in particular no. 212 Battram Road, given the reduction in the potential 
for overlooking impacts to arise.  
 
The insertion of the roof lights in the main roof slope and roof slope of the single storey rear 
projection, all within the rear elevation of the dwelling, would not result in any adverse 
overlooking impacts given that those within the main roof slope would not provide any greater 
views than other existing windows provided in the rear elevation and those within the roof slope 
of the single storey rear projection being at a height above the finished floor level where no 
direct view would be established. 
 
A window has been installed in the gable end in the north-eastern (side) elevation of the 
dwelling which would serve the attic space. This window would be set around 0.52 metres from 
the blank side elevation of no. 208 and positioned so as to be more towards the front elevation 
of the dwelling. Given the separation distance to no. 208, combined with the positioning of the 
window, no view would be established towards the rear amenity area of no. 208 and as such no 
adverse overlooking impact would arise. 
 
Within the south-western (side) elevation of the dwelling a first floor window has been installed 
which would be a secondary window within the master bedroom. The plans as submitted 
identify that this window would be obscured glazed, although it is not clear if it would be possible 
to open this window. Neighbour concerns have been raised that this window would result in an 
overlooking impact, including a perceived impact of overlooking, given that it would serve a 
habitable room.  
 
The south-western (side) elevation of the dwelling is set 1.5 metres from the side elevation of 
no. 212 with the first floor window being set back from the rear elevation of no. 212 by around 
4.4 metres. Any direct view out of the window would be onto the side elevation of no. 212 which 
contains no windows with only an oblique angle of view provided towards the rear amenity area 
associated with no. 212. On the basis of the positioning of the window it is considered that any 
view established would be no greater than that established by existing first floor windows in the 
rear elevation of the dwelling, which would serve the master bedroom and fourth bedroom, and 
which are both clear glazed windows which can be opened. 
 
It is identified that the proposed window would be obscured glazed and a condition can be 
imposed, on any permission granted, to ensure that this is the case with a restriction also being 
imposed to prevent any opening of the window unless such an opening is more than 1.7 metres 
above the internal floor level of the room in which the window is installed. This approach would 
be consistent with that considered acceptable under permitted development rights where a first 
floor window is installed in the side elevation of a dwelling. Subject to the imposition of such a 
condition it is considered that any overlooking impact would not be so adverse that a reason to 
refuse the application could be substantiated with there being no perceived impact of 
overlooking given the positioning of the window and the lack of a direct view. 
 
Between the south-western (side) elevation of the dwelling and the side elevation of no. 212 a 
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retaining wall would be constructed so as to support a platform and steps which would provide 
access from the door to the utility room (in the south-western (side) elevation of the dwelling) to 
the rear garden of the dwelling. The plans identify that the platform would have a height of 
158.15 metres AOD with the top of the steps down to the rear garden being set back around 6.6 
metres from the rear elevation of no. 212. These steps would provide access to the garden at a 
level of 157.25 metres AOD (i.e. the platform is 0.9 metres above the level of the garden). Any 
view established from the top of the steps before entering the garden would be momentarily and 
given that the steps are set back from the rear elevation of no. 212 it is considered that any view 
established from the top of the steps would be onto a partial element of the rear amenity area 
associated with no. 212. On this basis any overlooking impacts would not be so adverse that a 
reason to refuse the application could be justified. 
 
The applicant has advised that the partly constructed element of brickwork immediately adjacent 
to the single storey rear projection would be removed with the land level being made to be 
157.25 metres AOD so as to be consistent with the overall reduction in land levels. There would 
be no adverse impacts to residential amenities as a result of this change. 
 
Residential Amenity Conclusion 
 
Overall, on the basis of the assessment above, it is considered that subject to the imposition of 
relevant conditions any impacts arising to the amenities of neighbouring properties as a result of 
the development would not be significantly adverse and as such the proposals would be 
compliant with the aims of Policy D2 of the adopted Local Plan. 
 
Design and Impact on the Character and Appearance of the Streetscape and Wider Area 
 
The need for good design in new residential development is outlined not only in adopted Local 
Plan Policy D1, as well as the Council's adopted Good Design for NWLDC SPD, but also 
Paragraphs 124 and 127 of the NPPF. 
 
In the consideration of the original application (18/00413/FUL) the Officer report outlined that the 
position of the dwelling adhered to the established building line and that in approving a finished 
floor level it could be ensured that the ridge height did not exceed that of no. 208 Battram Road. 
The provision of a 'subservient' projection to the south-western side of the property also ensured 
that the frontage width of the property was more consistent with no's. 208 and 212 Battram 
Road.  
 
Whilst the overall ridge and eaves heights of the dwelling have been slightly increased, in 
comparison to the dwelling as originally approved, it remains the case that the overall ridge 
height would be 0.26 metres lower and eaves height 0.34 metres lower than the ridge and 
eaves height of no. 208 Battram Road. On this basis the character of the streetscape is 
maintained in relation to the heights between the proposed dwelling and existing dwellings. 
 
In terms of the design approach to the dwelling, as approved under application reference 
18/00413/FUL, this was more of a 'traditional' approach which was considered acceptable in the 
context of the streetscape in which the property would be situated. A condition (no. 3) was 
imposed which required the details of the external materials to be approved and this condition 
was discharged on the 12th October 2018. 
 
The external materials approved in connection with condition 3 of 18/00413/FUL included the 
use of red brick, concrete interlocking tiles coloured slate grey, uPVC windows coloured 
Anthracite Grey, Anthracite Grey doors, stone cills and lintels, a dentil course at the eaves, wet 
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bedded verges, a string-course brick detail, the provision of a chimney and the setting of 
windows in reveal. 
 
As part of this application it is intended that the property would be wholly rendered, which would 
be coloured mouse grey, with it being observed during the site visit that dry verges have been 
installed and that the windows are not set in reveal. It is also the case that a chimney has not 
been provided, however the applicant has confirmed that this is still to be constructed. 
 
In terms of the amendments to the elevations, as previously approved, these are as outlined in 
the 'Proposals and Background' section of this report above. 
 
A raised patio area would also be installed to the rear of the dwelling, attached to the single 
storey rear projection, which would be provided with screening on both sides. Access steps 
would also be created adjacent to the utility door in the south-western (side) elevation so as to 
provide access to the rear garden. 
 
The implications of the provision of the raised patio area, access steps and insertion of new 
windows on the amenities of neighbouring properties is as undertaken in the 'Residential 
Amenity' section of this report above. 
 
From a design perspective, it is considered that the amendments to the elevations, as outlined 
above, would be relatively minor in the overall scale of the dwelling and would not compromise 
the 'traditional' approach to the development approved under the original application 
(18/00413/FUL) particularly given that the majority of the changes are to the rear of the dwelling 
which is not visually prominent from the public domain. The provision of the raised patio and 
access steps would also not compromise the overall appearance of the dwelling and, as above, 
these would be elements of the scheme which are not readily visible from the public domain.  
 
In terms of the provision of render to the property it is considered that whilst, in the main, 
properties on Battram Road are predominately of red brick construction (particularly those to the 
immediate north-east of the dwelling) there are examples of properties which are partly 
rendered (including no's. 212 and 214) as well as those which are fully rendered (which includes 
properties to the north-east and north-west of the dwelling). On this basis it is considered that 
the application of render to the property would not result in such adverse impacts to the visual 
amenities of the streetscape and design approach to the dwelling that a reason to refuse the 
application could be substantiated.  
 
It is also considered that whilst it is regrettable that the windows are not set in reveal, and dry 
verges have been installed, it is the case that there are examples of properties within the 
immediate streetscape which do not have their windows set in reveal (particularly to properties 
where windows have been replaced) and it is the case that a capping system could be provided 
to the verges (so as to create a dry verge) at any time, without formal consent. As is the case 
above, therefore, these amendments would not be of such detriment to the visual amenities of 
the streetscape or design of the dwelling that a reason to refuse the application could be 
justified. 
 
Overall, it is considered that the proposal would remain compliant with the aims of Policy D1 of 
the adopted Local Plan, the Council's adopted Good Design SPD and Paragraphs 124 and 127 
of the NPPF. 
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Boundary Treatments 
 
Condition 6 of the original permission (18/00413/FUL) required a scheme of boundary 
treatments to be submitted and approved prior to the first occupation of the dwelling. This 
condition has not been discharged but it was observed during the site visit that close boarded 
fence has been erected to the rear boundaries with both no's. 208 and 212 Battram Road. Such 
fencing has a height of 2.2 metres when measured from the ground levels associated with no. 
212. 
 
The plans as submitted identify that 2 metre high close boarded fencing would be provided to 
the rear boundaries with no's. 208 and 212 Battram Road (the height of 2 metres being taken 
from land levels associated with the dwelling) and this is considered acceptable given that such 
fencing is ordinarily provided to define boundaries between residential properties. Such fencing 
would also not be readily visible from the public domain, given its location to the rear of the 
property, and therefore would not impact adversely on the visual amenities of the streetscape. 
 
Whilst treatments along the rear boundaries with no's. 208 and 212 are identified, the plans are 
not clear on whether boundary treatments would be provided along the frontage boundaries with 
no's. 208 and 212 or to the north-western (rear) or south-eastern (front) boundaries. It is unlikely 
that a boundary treatment would be provided to the south-eastern boundary, given the 
requirement to provide and access the off-street parking, but in the absence of precise details to 
the other boundaries it is considered that condition 6 would be re-imposed on any permission 
granted so as to ensure a precise scheme of boundary treatments is first submitted for approval.  
 
The provision of an acceptable scheme of boundary treatments would ensure compliance with 
Policy D1 of the adopted Local Plan. 
 
A neighbour representation indicates that part of the fencing proposed to the boundary with no. 
212 is outside of the boundaries of the application site (i.e. outside the red line on the site 
location plan) of the original permission (18/00413/FUL). In reviewing the plans associated with 
the original permission it is considered that whilst, in the main, changes undertaken to the 
proposed plans have provided the boundary treatment on land which would be consistent with 
the red line on the site location plan of the original consent, there would appear to be a slight 
discrepancy in relation to the alignment of a 'crux' in the fencing where it would attach to no. 
212. A Section 73 application cannot amend the red line on the site location plan associated 
with the original approval and consequently the applicant has been requested to provide further 
amended plans so as to address the discrepancy identified. Subject to such plans being 
received it would be ensured that the proposed boundary treatment would be within the confines 
of the application site, as originally approved. 
 
Whilst concerns have also been raised in relation to land ownership issues, particularly around 
the positioning of boundary treatments, it is considered that land ownership disputes are a 
matter to be resolved privately between affected individuals and consequently are not material 
to the consideration of the planning application. This matter is therefore separate, in relation to 
the issue discussed above, which responds to extent of the boundaries of the application site. 
 
Landscaping 
 
Condition 4 of the original permission (18/00413/FUL) required a scheme of soft and hard 
landscaping to be submitted and approved prior to the first occupation of the dwelling. This 
condition has not been discharged albeit the property has not yet been occupied and 
consequently would not be required to be adhered to at this time.  
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The plans as submitted, are not precise on the soft and hard landscaping which would be 
provided as part of the development with it only being suggested that turf would be provided 
within the rear garden area.  
 
In the absence of any precise details condition 4 would be re-imposed on any planning 
permission granted so as to ensure suitable schemes of soft and hard landscaping are provided 
as part of the development. 
 
Subject to the imposition of such a condition the development would be compliant with Policies 
D1 and En3 of the adopted Local Plan. 
 
Highway Safety 
 
As part of the original application (18/00413/FUL) a new vehicular access was to be formed into 
the site which would have a width consistent with the site frontage given the need to provide 
three off-street parking spaces. It was determined that such an access would ensure that 
vehicles associated with the dwelling would not cause conflict in the highway and that whilst 
vehicles would reverse into Battram Road this would not be materially different to other 
properties in the vicinity of the site which benefit from off-street parking with vehicle speeds 
being low. On this basis it was concluded that no detriment to pedestrian or highway safety 
would arise and the development would be compliant with Policy IF4 of the adopted Local Plan 
and Paragraphs 108 and 109 of the NPPF.  
 
The access arrangements would not be altered by the variation to the scheme and 
consequently the proposal remains compliant with the relevant policies referred to above. 
 
In terms of off-street parking the dwelling originally proposed four bedrooms and consequently 
three off-street parking spaces were required so as to accord with the Leicestershire Highways 
Design Guide (LHDG) and the Council's adopted Good Design SPD. It was demonstrated that 
at least three off-street parking spaces could be provided and consequently the development 
was deemed compliant with Policy IF7 of the adopted Local Plan and Paragraph 105 of the 
NPPF. 
 
As part of the consideration of the application it was observed that roof lights and a window in 
the gable end facing no. 208 Battram Road had been installed which would serve the attic 
space. Following the submission of revised plans to clarify matters in this respect it is noted that 
the property would still have four bedrooms with the attic being used for storage.  
 
Even if the attic space was to be utilised as a bedroom (and as such the property would have 
five bedrooms) it remains the case that the LHDG and Council's adopted Good Design SPD 
only require a minimum of three off-street parking space to be provided for dwellings with four or 
more bedrooms. Consequently, the level of off-street parking to be provided (being three 
spaces) would remain acceptable and compliant with the Policy IF7 of the adopted Local Plan 
and Paragraph 105 of the NPPF. On this basis there would be no justification to impose a 
condition which restricted the use of the dwelling or the overall occupancy levels. 
 
As part of the site visit the dimensions of the site frontage were measured and it is the case that 
a sufficient depth and width exist at the frontage so as to provide the three off-street parking 
spaces in accordance with the recommend dimensions within the LHDG and Council's adopted 
Good Design SPD. 
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Although concerns have been raised in relation to the off-street parking available for 
neighbouring properties on Battram Road it is not a requirement of this application to address 
the deficiencies in such parking. 
 
Land Stability 
 
Concerns have been raised in relation to land stability as a result of the proposed provision of a 
retaining wall (of around 0.5 metres in height) between the south-western (side) elevation of the 
dwelling and the side elevation of no. 212 Battram Road. Paragraph 178 of the NPPF advises, 
amongst other things, that the planning decisions should ensure that "a site is suitable for its 
proposed use taking account of ground conditions and any risks arising from land 
instability…This includes risks arising from natural hazards or former activities such as a 
mining."  Paragraph 179 of the NPPF indicates that "where a site is affected by contamination or 
land stability issues, responsibility for securing a safe development rests with the developer 
and/or land owner."  
 
In the consideration of the original application it was outlined that the property which formerly 
stood on the site was demolished following mining subsidence (this would appear to have been 
undertaken between 1955 and 1959 on the basis of historic maps) and the representation 
received has identified that buttresses were constructed on the side elevation of no. 212 
following a subsidence claim, a buttress is also present on the side elevation of no. 208. The 
main issue around land stability is therefore associated with the legacy of coal mining activity in 
the area.  
 
It is noted that the property does not fall within a Coal Mining Referral Area and consequently 
there is no requirement to consult the Coal Authority who advise that in such circumstance a 
note to the applicant should be imposed on any permission granted to make them aware of 
hazards which may be associated with previous coal mining activity in the area. This note was 
previously imposed on the original permission (18/00413/FUL) and would be re-imposed on any 
revised permission to be granted.  
 
Given the limited extent of the retaining wall to be constructed it is considered that it would not 
result in any adverse impacts to land stability and would not have a materially different impact to 
any neighbouring property constructing a boundary wall, or retaining wall to a boundary, which 
could be undertaken as a form of permitted development. On this basis no conflict with Policy 
En6 of the adopted Local Plan or Paragraphs 178 and 179 of the NPPF would arise. 
 
Other Matters 
 
In terms of the third party representations which have been received but are not considered 
above due regard has been given to the Planning Aid England and Department of Communities 
and Local Government (DCLG) 'Material Planning Considerations' document which is available 
to view on the District Council's website. From a planning law perspective, whilst the courts 
have not necessarily defined what is a 'material consideration' they have considered that 
planning is concerned with land use in the public interest and therefore the protection of private 
interests could not be material considerations. 
 
Although comments received from third parties in relation to the standard of construction of the 
dwelling are noted it is the case that how the dwelling is constructed is a matter to be assessed 
under Building Regulations and is not, therefore, a material consideration in the assessment of 
a planning application. There is therefore no justification on planning grounds to refuse the 
application based on the standard of construction. 
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It is been stated that the applicant has not complied with the Party Wall Act. It is considered that 
compliance with the Party Wall Act, where required, is a matter to be complied with separately 
to planning legislation. As such this matter would not be a material planning consideration which 
could be taken into account in the assessment of the application. Whilst not material to the 
assessment of the planning application a note to the applicant would be included on any 
planning permission granted to make them aware of the requirements of the Party Wall Act. 
 
The impact of the development on the value of a property is not a material planning 
consideration which could be taken into account in the assessment of the application. 
 
Notwithstanding the conclusions reached in the 'Land Stability' section of this report above, 
concerns have also been expressed that the provision of the retaining wall between the south-
western (side) elevation of the dwelling and side elevation of no. 212 Battram Road will result in 
structural stability issues to no. 212 given the relationship with the existing buttresses. Whilst 
matters associated with land stability can be 'material' to the assessment of a planning 
application the impact of development on the structural stability of a neighbouring property is 
'not material' in the assessment of a planning application given that such an issue is dealt with 
pursuant to building control legislation and is a private interest rather than a public interest. The 
impact of a development on the structural stability of a neighbouring property is therefore a 
matter to be assessed in accordance with Building Regulations and/or under the Party Wall Act.  
 
Concern has also been raised that the provision of the retaining wall would result in the potential 
for surface water to form in the gap between the retaining wall and the side elevation of no. 212 
and that further maintenance of the damp proof course of no. 212. The surface water drainage 
infrastructure within the curtilage of the dwellinghouse would be a matter to be assessed under 
Building Regulations and in discussions with the Building Control Team it has been outlined that 
it would be possible to provide a solution which would mitigate against any impact to the damp 
proof course of no. 212 as a result of the provision of the retaining wall. Any future maintenance 
of the damp proof course would not be a material consideration in the assessment of the 
planning application.  
 
Whilst acknowledging the above, given the concern raised about this element of the scheme it is 
considered that a condition could be imposed on any permission granted which would require 
the precise details of the retaining wall, including any drainage infrastructure, to be provided to 
the Local Authority for approval. The submission of such details would then enable discussions 
with the Council's Building Control Team to ensure that the approach to the retaining wall is in 
accordance with good practice as outlined under Building Regulations. 
 
It has been outlined that the terms of condition 8 of the original permission (18/00413/FUL) 
associated with the finished floor and ground levels were not fully discharged as no approval of 
the finished ground levels was made. On this basis a view is provided that the development 
undertaken is un-authorised and that the breach and deviations from the approved plans are 
unlawful.  
 
Condition 8 of the original permission was a pre-commencement condition and as such was 
required to be discharged prior to the development commencing. Information to discharge 
condition 8 was submitted on the 6th September 2018 and 9th October 2018 with the condition 
being discharged by the District Council on the 12th October 2018. The Officer correspondence 
confirming the discharge of condition 8 outlines the approval of the finished floor level and 
indicates that as no information has been provided in relation to the finished ground levels it is 
assumed that there would be no alteration to the existing levels as were detailed on the 
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topographical survey which accompanied the discharge of condition submission. Such 
correspondence indicates that the 'pre-commencement' element of the above condition was 
effectively discharged.  
 
Whilst land levels were altered following the commencement of the development, which should 
have been subject to approval by the District Council, it is considered that this does not mean 
the permission has not been implemented lawfully as the correspondence provided to the 
applicant at the time indicates that the 'pre-commencement' element of the condition has been 
discharged (it being assumed that the finished ground levels would match the existing ground 
levels). On this basis it is considered that a Section 73 application can be utilised to regularise 
the changes which have/are proposed to the original approval rather than requiring the 
submission of a 'fresh' planning application to retain the development as built along with the 
relevant changes. 
 
In any event the submission of a 'fresh' planning application would not alter the 'principle' of the 
development, which would remain acceptable, and for the reasons as outlined above in this 
report the proposed changes to the scheme are considered to be acceptable in relation to 
relevant planning policies. 
 
Conclusion 
 
The site has the benefit of planning permission for the erection of a dwelling which has been 
implemented on the site. It is considered that the proposed or implemented amendments to the 
appearance of the dwelling and external materials, along with the provision of a raised patio with 
screening, amendments to boundary treatments and alterations to land levels, would not result 
in adverse impacts to the character and appearance of the streetscape or wider area, residential 
amenity or highway safety. There are no other material planning considerations that indicate 
that a variation to the approved plans is not acceptable and consequently the development 
remains compliant with the planning policies referred to above. 
 
The proposed changes will require an alteration to condition 2 (which would now be condition 1 
as the permission has been implemented) to reflect the revised approved to the design and 
appearance of the dwelling. Conditions 3, 6 and 8 (which would now be conditions 2, 5 and 7) 
would also be updated in respect of the amendments to the scheme. Condition 4 would not be 
altered as a precise soft and hard landscaping scheme has not been submitted and new 
conditions would be added to require details of the screening to the raised patio, details of the 
retaining wall, to remove permitted development rights and ensure the first floor window in the 
south-western (side) elevation is obscure glazed with a restricted opening. All other conditions, 
now being nos. 4 and 6, would remain the same as imposed on planning permission reference 
18/00413/FUL. 
 
 
 
 
 
 
 
 
 
 
 
 



PLANNING APPLICATIONS- SECTION A  

Planning Committee 6 July 2021  
Development Control Report 

RECOMMENDATION - PERMIT, subject to conditions; 
 
1. Approved plans. 

2. External materials and finishes. 

3. Hard and soft landscaping. 

4. Replacement soft landscaping. 

5. Boundary treatments. 

6. Highway safety. 

7. Finished floor and ground levels. 

8. Details of screening to raised patio. 

9. Retaining wall details. 

10. Removal of permitted development rights. 

11. Obscure glazed and restricted opening first floor window. 

12. Removal of partly constructed element of brickwork adjacent to single storey rear 

projection. 

 

 

 

 

 

 

 

 

 

 

 

 


